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Before the 
Federal Communications Commission 

Washington, DC 20554 
 
In the Matter of     ) 
       ) 
Petition for Waiver by Brooklyn Public Library ) 
of Sections 54.504(a)(1)(ix) and   )  
54.511(a) of the Commission’s Rules   ) 
       ) 
Schools and Libraries Universal Service  ) CC Docket No. 02-6 
Support Mechanism     ) 
 

PETITION FOR WAIVER BY BROOKLYN PUBLIC LIBRARY OF S ECTIONS 
54.504(a)(1)(ix) AND 54.511(a) OF THE COMMISSION’S RULES 

 
 Applicant Name:    Brooklyn Public Library 
 FCC Form 471 Application Number:  954303 
 Funding Request Number:   2596173 
 Funding Commitment Decision Letter: March 24, 2017 
 
 Pursuant to Sections 1.3 and 54.719(c) of the Commission’s rules,1 Brooklyn Public 

Library (“BPL”), through its undersigned counsel, hereby submits this petition for waiver of 

Sections 54.504(a)(1)(ix) and 54.511(a) of the Commission’s rules2 to permit BPL to correct a 

ministerial or clerical error included in its E-rate application (“Form 471”) for Funding Year 

2014.3 

                                                   
1 47 C.F.R. §§ 1.3, 54.719(c). 
2 See id. § 54.504(a)(1)(ix) (requiring E-rate applicants to certify that all bids submitted “were 
carefully considered and the most cost-effective bid was selected . . . , with price being the 
primary factor considered”); id. § 54.511(a) (requiring E-rate applicants to “carefully consider all 
bids submitted,” to “select the most cost-effective service offering” and to make the price of the 
service offering “the primary factor considered”). 
3 BPL has filed a letter of appeal with the Universal Service Administration Company (“USAC”) 
contemporaneously with this petition.  See Letter of Appeal from Ari Q. Fitzgerald, Counsel to 
Brooklyn Public Library to Schools and Libraries Program Correspondence Unit, Form 471 
Application No. 954303 (filed May 22, 2017).   
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I. STATEMENT OF FACTS 

 BPL is a not-for-profit system of 60 public libraries that has served New York City’s 

borough of Brooklyn since its creation by the New York State Assembly on May 1, 1892.4  

Independent from the New York City and Queens libraries, the BPL is the fifth largest public 

library system in the United States.5  BPL provides access to library services to the 

approximately 2.5 million residents of the borough of Brooklyn in New York City, New York.6  

Every Brooklyn resident is located within a half mile of a BPL branch, putting free and open 

access to information for education, recreation, and reference easily within reach.7  BPL boasts 

over 1.6 million cardholders across its 60 branches and logged approximately 8.65 million visits 

to its branches last year. 8  In June 2016 BPL received the National Medal, the nation’s highest 

honor for museums and libraries which is awarded to institutions that “demonstrate impactful 

                                                   
4 See Declaration of Brett D. Robinson on Behalf of Brooklyn Public Library (the “Robinson 
Declaration”).  A true and correct copy of the Robinson Declaration is attached hereto as 
“Exhibit A.”   
5 See Ex. A ¶ 3. 
6 See NYC Population: Current and Projected Populations, 
http://www1.nyc.gov/site/planning/data-maps/nyc-population/current-future-populations.page 
(last visited May 18, 2017).  Brooklyn’s neighborhoods are some of the most diverse in the 
country.  Over 37 percent (37.6%) of Brooklyn’s residents were born outside of the United 
States, and 23.3 percent of its residents’ English proficiency is ranked “less than ‘very well.’”  
2015 American Community Survey 1-Year Estimates; DP02: Selected Social Characteristics in 
the United States; New York City and Boroughs 11-12, 
http://www1.nyc.gov/assets/planning/download/pdf/data-maps/nyc-
population/acs/soc_2015acs1yr_nyc.pdf (last visited May 18, 2017).      
7 Ex. A ¶ 3. 
8 Id. 
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programs and services that exceed the expected levels of community outreach.” 9  Nearly one 

million attendees participated in BPL’s award-winning programs last year.10   

BPL is also at the forefront of digital library services.  BPL provided nearly 2.2 million 

computer sessions over its 1,400 PCs last year.11  In May 2015, BPL earned a $240,000 grant 

from the Institute of Museum and Library Services Laura Bush 21st Century Librarian Grant 

program for a two-year professional training project as a community anchor institution.12  In 

partnership with the Metropolitan New York Library Council, New America Foundation’s Open 

Technology Institute (OTI) and the Data & Society Research Institute, BPL developed a staff 

training module on digital privacy and data literacy to promote greater awareness of digital 

privacy problems and solutions for library patrons.13  BPL provides computer access to library 

cardholders pursuant to other grant obligations as well.14 As Senator Schumer noted, “[l]ibraries 

like [BPL] are vital to our democratic society because the provide citizens with access to 

literature, computers and other educational resources.”15    

 BPL’s relies on funding from the FCC’s E-rate program16 to provide digital services to its 

patrons.17  BPL has applied for and received E-rate funding since 1998.18  To date, BPL has 

                                                   
9 See Press Release, Brooklyn Public Library Earns Nation’s Highest Honor for Museums and 
Libraries (June 1, 2016), https://www.bklynlibrary.org/media/press/brooklyn-public-library-e-5 
(last visited May 22, 2017) (“BPL National Medal Release”). 
10 Ex. A ¶ 4. 
11 Id.  
12 Id.  
13 Id. 
14 Id. 
15 See BPL National Medal Release. 
16 The FCC’s E-rate program is also known as the schools and libraries universal service 
program.  For ease of reference, BPL refers to the program as the “E-rate” program herein. 
17 See Ex. A ¶ 5. 
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received funding commitments totaling $48 million.19  Over these nearly two decades, BPL has 

at all times acted in good faith and complied with the FCC’s and USAC’s rules for E-rate 

funding.20  BPL has used this critical funding to purchase digital transmission and internet access 

services to connect its library branches to one another and its patrons to the world. 

 Consistent with its past practices, BPL initiated a competitive bidding process for 

Funding Year 2014 in the early part of that year.21  Specifically, BPL submitted an FCC Form 

470 describing the E-rate eligible services it wished to purchase for Funding Year 2014 on 

January 15, 2014.22  BPL received proposals from Verizon Business (“Bid 1” or “Verizon”), 

Windstream Communications, LLC (“Bid 2” or “Windstream”) and Cogent Communications, 

Inc. (“Bid 3” or “Cogent”) to provide the services sought in BPL’s Form 470.   

 BPL evaluated each of the three proposals using its “E-Rate Bid Assessment Worksheet” 

created for this purpose.23  The Bid Worksheet included five selection criteria: (1) 

Prices/Charges; (2) Understanding of Needs; (3) Prior Experience; (4) Personnel Qualifications; 

and (5) Financial Stability.24  BPL made clear in the notes section of the Bid Worksheet that each 

selection criteria should be evaluated on a scale of one to five (with one representing the lowest 

score and five representing the highest score) and that the “[p]ercentage weights must add up to 

                                                                                                                                                                    
18 Id. 
19 Id. 
20 Id. ¶¶ 5, 7. 
21 Id. ¶ 6. 
22 See FCC Form 470 Application No. 221680001199170, Brooklyn Public Library (filed Jan. 
15, 2014), 
http://www.slforms.universalservice.org/Form470Expert/5/PrintPreview.aspx?appl_id=1199170
&fy=2014&src=search (last visited May 18, 2017).  
23 See BPL E-Rate Bid Assessment Worksheet for Internet Access Service (the “Bid 
Worksheet”).  A true and correct copy of the Bid Worksheet is attached hereto as “Exhibit B.”   
24 See Ex. B. 
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100%.  Price must be weighted the heaviest.”25  BPL assigned a weighting value of 50 points to 

the Prices/Charges criteria—30 points more than the next highest weighted selection criteria 

(Understanding of Needs).26  There is no question that the evaluation framework in the Bid 

Worksheet complied with the FCC’s competitive bidding rules for the E-rate program. 

 Unfortunately, in applying its evaluation framework, BPL committed a slight ministerial 

or clerical error that resulted in it selecting a different service provider than Cogent, the lowest-

cost bidder.27  BPL assigned Cogent the highest raw score (five points) for the Prices/Charges 

selection criteria.  But BPL mistakenly transposed the raw scores for Verizon and Windstream, 

inadvertently assigning Verizon a raw score of three points and Windstream a raw score of four 

points, despite the fact that Verizon’s proposal included smaller monthly recurring charges than 

Windstream’s proposal.28  BPL’s clerical data-entry error, combined with the automatic 

tabulation of the vendors’ overall rankings in the Bid Worksheet, led to BPL selecting 

Windstream as the most cost-effective provider under its selection criteria.29  BPL subsequently 

filed an FCC Form 471 seeking E-rate funding for services based on the Windstream proposal.30   

 Subsequently, USAC commissioned an independent audit of BPL’s selection process for 

Funding Year 2014.31  KPMG, the independent auditing firm hired by USAC to conduct the 

                                                   
25 Id.  
26 Id.  
27 Ex. A ¶ 6.  
28 Id.  
29 Id.  
30 See FCC Form 471 Application No. 954303, Brooklyn Public Library (filed Mar. 19, 2014), 
http://www.slforms.universalservice.org/Form471Expert/FY17/PrintPreview.aspx?appl_id=9543
03&_prevPage=true&isDisplay=true (last visited May 18, 2017).  
31 See KPMG LLC, Brooklyn Public Library, Audit ID: SL2015BE112 (Ben: 123803); 
Performance audit for the Universal Service Schools and Libraries Program Disbursements 
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audit, found that “[w]hile [BPL] had bid evaluation criteria in place to weight price as the 

primary factor, [it] did not correctly calculate the raw pricing scores for two of three bids . . . .”32  

USAC agreed with KPMG that BPL made price as the primary factor in its bid evaluation 

criteria.33  Nonetheless, KPMG found that BPL had violated the FCC’s competitive bidding rules 

and recommended that USAC seek recovery from BPL in the amount of $570,426, the full 

amount of the funding commitment for the services purchased from Windstream.34  USAC 

issued a Notification of Commitment Adjustment (“COMAD”) letter to BPL on March 24, 2017, 

rescinding the funding commitment in full and seeking recovery in the amount of $570,425.53.35      

II. DISCUSSION 

 Section 54.511(a) 

Section 54.511(a) of the Commission’s rules requires E-rate recipients to “carefully 

consider all bids submitted and [ ] select the most cost-effective service offering.  In determining 

which service offering is the most cost-effective, entities may consider relevant factors other than 

the pre-discount prices submitted by providers, but price should be the primary factor 

considered.”36  The FCC does not require schools and libraries to select the lowest bids offered, 

but rather “permit[s] schools and libraries ‘maximum flexibility’ to take service quality into 

account and to choose the offering or offerings that meets their needs ‘most effectively and 

                                                                                                                                                                    
related to Funding Year 2014 as of August 31, 2015 (July 27, 2016) (the “KPMG Audit”).  A 
true and correct copy of the KPMG Audit is attached hereto as “Exhibit C.”   
32 Ex. C at 10.  
33 Id. at 12.  
34 See generally id.  
35 See Letter from Schools and Libraries Division, USAC, to Selvon Smith, Director of IT, 
Brooklyn Public Library (Mar. 24, 2017) (the “COMAD Letter”).  A true and correct copy of the 
COMAD Letter is attached hereto as “Exhibit D.”   
36 47 C.F.R. § 54.511(a).   
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efficiently,’ where this is consistent with other procurement rules under which they are obligated 

to operate.”37  “When evaluating bids, however, applicants must have a separate ‘cost category’ 

and that category must be given more weight than any other single factor.”38   

Commission’s Waiver Standard 

 The Commission may waive its rules if good cause is shown.39  The Commission may 

exercise its discretion to waive a rule where the particular facts make strict compliance 

inconsistent with the public interest.40  In addition, the Commission may take into account 

considerations of hardship, equity or more effective implementation of overall policy on an 

individual basis.41   

A. If BPL’s ministerial or clerical error resulted in a violation of the FCC’s 
competitive bidding rules, then BPL deserves a waiver.   

 
To the extent BPL violated the FCC’s competitive bidding rules, BPL deserves a waiver 

of the rule.42  Adopting a strict liability standard under the special circumstances of this case 

                                                   
37 See Federal-State Joint Board on Universal Service, Report and Order, 12 FCC Rcd 8776 ¶ 
481 (1997).    
38 See Application for Review of a Decision of the Wireline Competition Bureau by Henrico 
County School District Richmond, Virginia, Order, 29 FCC Rcd 10837, 10838 ¶ 2 (2014) 
(“Henrico FCC Order”) (citing Request for Review by Ysleta Independent School District of the 
Decision of the Universal Service Administrator, Order, 18 FCC Rcd 26407 ¶ 50 (2003)).    
39 47 C.F.R. § 1.3.   
40 Northeast Cellular Tel. Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990).   
41 WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969).     
42 BPL does not concede that its actions resulted in a violation of Sections 54.504(a)(1)(ix) or 
54.511(a) or any of the FCC’s other competitive bidding rules applicable to E-rate funding 
applications.  As noted above, BPL has filed a letter of appeal with USAC contemporaneously 
with this waiver petition arguing, among other points, that BPL made a slight ministerial or 
clerical error that does not rise to the level of a violation of the FCC’s competitive bidding rules.  
See infra n.3.  BPL reserves the right seek FCC review of USAC’s resolution of BPL’s appeal, 
consistent with the FCC’s rules.  See 47 C.F.R. §§ 54.719(b), 54.722. 
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would harm the public interest rather than further it.  Principles of equity counsel in favor of a 

waiver and against seeking recovery of BPL’s Funding Year 2014 commitment.   

First, BPL’s only violation of the competitive bidding rules, assuming there was a 

violation, was to inadvertently transpose the raw bid scores for two of the three bids.  Critically, 

BPL complied with the FCC’s competitive bidding rules in every other respect.  BPL’s Bid 

Worksheet created a separate evaluation category for cost and weighted the cost category most 

heavily than any of the other evaluation categories.  BPL also awarded the highest raw score to 

the lowest-cost bidder (Cogent).  BPL thus fully intended to comply with the competitive 

bidding rules and neither KPMG nor USAC has alleged that BPL attempted to act with any 

malice or intent to deceive.   

Second, BPL has been a model steward of E-rate funds throughout its 19 years of 

participation in the program.  The KPMG Audit and subsequent COMAD Letter were the first 

alleged violation of the FCC’s competitive bidding rules by BPL.43  And BPL has already 

instituted measures to ensure that it does not make a similar clerical error in the future based on 

KPMG’s recommendations.  Specifically, BPL has enhanced its review process to verify that its 

Bid Worksheets are accurate and to ensure that a similar clerical error cannot occur again, 

including implementing several layers of review prior to selecting a winning bidder.44   

Third, and perhaps most importantly, BPL’s ability to satisfy its digital transmission and 

internet access service needs is contingent upon its receipt of E-rate funds.  BPL estimates that it 

would need to reduce its technology budget by approximately 15 percent if it is forced to return 

the funds USAC awarded it for internet service for Funding Year 2014.  BPL provides critical 

internet connectivity to thousands of library patrons in the Brooklyn borough each year, helping 
                                                   
43 Ex. A ¶ 7.  
44 See Ex. A ¶ 7; Ex. C at 12.  
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to bridge the digital divide in minority and low-income communities.  Strict application of the 

competitive bidding rules in this case would jeopardize BPL’s ongoing ability to connect its 

community to the rest of the digital universe.     

Finally, as BPL noted in its response to the KPMG Audit, “with regard to three of the 

four other selection criteria . . . Bid 3 had the lowest scores, reflecting [BPL]’s opinion at the 

time of bid evaluation that, on these non-price criteria, Bid 3 was less qualified than the other 

two Bids.”45  The only reason Bid 3 receives a slightly higher score than the other bidders under 

the recalculated Bid Worksheet is because BPL placed such a significant weight on price.46  It 

would be inequitable and inconsistent with the agency’s precedent to relegate BPL to a provider 

that would not have effectively and efficiently met its needs simply because BPL placed too 

much weight into the Prices/Charges selection criteria of its Bid Worksheet.  

For each of these reasons, the Commission should grant BPL a waiver and permit it to 

retain the full amount of its original funding commitment for Funding Year 2014.   

B. At a minimum, the FCC should waive its rules to only hold BPL liable for the 
difference between Windstream’s and Cogent’s bids.   

 
To the extent the Commission is unwilling to allow BPL to retain its original funding 

amount in full, BPL asks the Commission to grant a partial waiver of the rule and allow BPL to 

retain the difference between the amount contained in the originally winning bid and the adjusted 

winning bid.  

                                                   
45 Ex. C at 11.  
46 Notably, Bid 3’s overall score under the recalculated Bid Worksheet is only five points higher 
than the other two bids, and Bid 1 and Bid 2 received the same overall score.  See id.  
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The Commission generally requires return in full of E-rate funds disbursed for any 

requests in which the beneficiary failed to comply with the competitive bidding rules.47  As 

Chairman Pai has previously chastised, however, “[this] penalty for [E-rate] paperwork mistakes 

is harsh.”48  For example, the Commission has previously required schools or libraries found to 

have committed small procedural violations of the competitive bidding to forego funding 

commitments in their entirety.49  But the Commission has previously noted that “recovery may 

not be appropriate for violation of all rules regardless of the reason for their codification.”50  

Moreover, the Commission sought comment on changing this rule in its E-rate Modernization 

NPRM,51 but has not yet ruled on potential changes to this Commission policy.   

In this case, USAC has rescinded BPL’s original funding commitment in full—all 

$570,425.53.   BPL remains steadfast in its conviction that USAC and the Commission should 

allow it to retain this amount in full.  If, however, the Commission disagrees, the more equitable 

result would be to only seek recovery from BPL of the difference between Windstream’s and 

Cogent’s discount-adjusted bid amounts.  The Commission would be well within its waiver 

authority to grant this equitable relief to BPL—an E-rate recipient with an otherwise faultless 

                                                   
47 See Schools and Libraries Universal Service Support Mechanism, Fifth Report and Order and 
Order, 19 FCC Rcd 15808, 15815-16 ¶ 21 (2004) (“E-rate Fifth Report and Order”).    
48 See Henrico FCC Order, 29 FCC Rcd at 10843 (Concurring Statement of Commissioner Ajit 
Pai).    
49 Id.     
50 E-rate Fifth Report and Order, 19 FCC Rcd at 15815 ¶ 19 (emphasis added).    
51 See Modernizing the E-rate Program for Schools and Libraries, Notice of Proposed 
Rulemaking, 28 FCC Rcd 11304, 11371-72 ¶¶ 252-53 (2013) (noting that “the risks to applicants 
of having USAC or the Commission seek full reimbursement of previously disbursed funds 
based on a rule or program violation has also grown, and sometimes full reimbursement is not 
commensurate with the violation incurred.”).      
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record of compliance with the Commission’s rules that provides life-improving learning and 

social services to its community. 

III. CONCLUSION 

 For the foregoing reasons, the Commission should waive 47 C.F.R. §§ 54.504(a)(1)(ix) 

and 54.511(a) (and any other applicable rules underlying the adverse findings in the KPMG 

Audit and COMAD Letter) and permit BPL to retain the full amount of its original funding 

commitment for Funding Year 2014.  In the alternative, BPL asks the Commission to grant it a 

limited waiver of the rules and only require BPL to return the difference between the discount-

adjusted amounts of the original and adjusted winning bids. 

      Respectfully submitted, 

      /s/ Ari Q. Fitzgerald   
      Ari Q. Fitzgerald 
      C. Sean Spivey 
      Hogan Lovells US LLP 
      555 Thirteenth Street, NW 
      Washington, DC 20004 
      (202) 637-5600 
 
      Chloe Wasserman 
      General Counsel 
      Brooklyn Public Library 
      10 Grand Army Plaza 
      Brooklyn, NY 11238 
      (718) 230-2776 
 
cc:   William Elliott  
  Windstream Communications, LLC 
  1440 M Street, 6th Floor 
  Lincoln, NE 68510 
  (402) 436-4466 
 
Exhibits: Exhibit A: Declaration of Brett D. Robinson on behalf of Brooklyn Public Library 
 

Exhibit B: BPL 2014 E-Rate Bid Assessment Worksheet for Internet Access 
Service 
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Exhibit C: KPMG LLC, Brooklyn Public Library, Audit ID: SL2015BE112 (Ben: 
123803); Performance audit for the Universal Service Schools and Libraries 
Program Disbursements related to Funding Year 2014 as of August 31, 2015 
(July 27, 2016) 
 
Exhibit D: Letter from Schools and Libraries Division, USAC, to Selvon Smith, 
Director of IT, Brooklyn Public Library (Mar. 24, 2017) 
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CERTIFICATE OF SERVICE 
 
 Pursuant to Section 54.721(c) of the Commission’s rules, 47 C.F.R. § 54.721(c), I, C. 
Sean Spivey, hereby caused a true and correct copy of the foregoing PETITION FOR 
WAIVER BY BROOKLYN PUBLIC LIBRARY OF SECTIONS 54.50 4(a)(1)(ix) AND 
54.511(a) OF THE COMMISSION’S RULES to be served on the following via United States 
mail this 22nd day of May, 2017: 
 
USAC 
Schools and Libraries Program – Correspondence Unit 
30 Lanidex Plaza West 
P.O. Box 685 
Parsippany, NJ 07054-0685 
 
 
      C. Sean Spivey 
      C. Sean Spivey 
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